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WHAT PRICE 
SILENCE? 


By CDR C. T. Cole, USN 


— the late-homing husband faces his 

angry wife in the gray light of dawn, his 
silence does not mean that he agrees with all the 
unpleasant accusatory things she says about him 
and his conduct. He may feel merely that silence 
best serves his immediate interests. His silence 
may conceal, variously, any or all of the mental 
stages, ranging from assent to doubt or even to 
active dissent. Usually, silence at this critical 
stage serves as a cloak for nothing more than a 
pervading and earnest desire for connubial peace 
and the tranquility of a few hours of sleep. 

Manifestly, in most other human relations the 
mere fact of silence presents this same equivocal 
appearance. When a statement accusing a person 
of crime is made in his presence, the natural and 
normal inclination of an innocent party is to deny 
it as a matter of self-preservation and self-defense. 
This has given rise to a well-established rule of 
evidence. For example, a theft has been com- 
mitted in the ship’s store. Next day two enlisted 
men are overheard in conversation. A says to B, 
“T understand that it was you who broke into the 
ship’s store last night and robbed it.” B does not 
reply. Evidence as to the statement by A and 
B’s silence would, normally, be received in evi- 
dence as “an admission by silence,” either as 
showing consciousness of guilt or as against B’s 
interest. 

On the other hand, there are numerous situa- 
tions where a reply to an accusation is not re- 
quired by the circumstances, and in such cases thos 
silence of a person would not, ordinarily, be re- 
ceived in evidence against him. A very common 
situation of this nature in naval law, one which 
has resulted in some confusion of thought as to 
the applicable rule, is the following. 

An enlisted man is brought before his com- 
manding officer at mast under suspicion of com- 
mitting a criminal offense. The commanding of- 
ficer asks him if he is guilty of the offense. At 
this point the man is in a mental predicament. 
If he answers in the affirmative, he automatically 
qualifies for some form of punishment. He is 
afraid that if he answers in the negative, subse- 
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quent disclosures during the investigation may 
show that he was lying, and that he will be charged 
not only for the offense under investigation, but 
also for falsehood. The obvious solution is to re- 
main silent, but even without a knowledge of law 
or the rules of evidence, the average suspect feels 
‘hat his silence may be interpreted as assent, and 
may serve to put him in the same position as if he 
had answered in the affirmative. 

It should be noted that recent CMO’s have clari- 
fied the second point specifically, and have consist- 
ently held that a denial by the suspected person 
while under preliminary investigation will not 
support a conviction for falsehood, because such a 
denial is purely defensive. (CMO’s 4, 1946, 136; 
1, 1943, 73.) 

As to whether, under such circumstances, the 
silence of the suspect may be used as an admission 
against him, NC&B, section 342 states that a com- 
manding officer cannot legally compel any subor- 
dinate under his command to make a statement 
relative to accusations against himself, and that 
the right of silence, or refusal to incriminate one- 
self, is accorded to the person whose conduct is the 
subject of preliminary investigation, as well as to 
the witness or accused at a trial. The present ar- 
ticle will discuss the principles of law underlying 
this rule and its ramifications, 

It is well settled that declaration made in the 
presence of a person relative to the subject matter 
of the controversy or the offense, and not denied by 
him, are sometimes admissible in evidence as an ex- 
ception to the hearsay rule. However, a long 
series of judicial determinations has qualified the 
rule, to the extent that the statements are not ad- 
missible unless they are of such a character as 
would naturally call for a response, and unless the 
party sought to be charged was in such a situation 

what he would, normally; reply to them. 

Where the accused expressly admits the truth of 
the statement or accusation by a third party, it is 
clear that the reply is receivable as an admission 
against interest, NC&B, section 182. On the other 
hand, where the truth of the statement by the third 
party is explicitly denied by accused, this com- 
pletely destroys the ground on which the admis- 
sion is received. However, where the accused re- 
mains silent the question arises whether the con- 
duct of accused amounts to.an implied admission. 
It is obvious, of course, that under certain circum- 
stances the statements of a third party may be ad- 
missible when the statements come under some ex- 


ception to the hearsay rule. The present article 
is concerned only with statements of a third party 
which are, in effect, adopted by the accused as his 
own by reason of his failure to deny them. 

This type of implied admission originally was 
founded upon the maxim, “silence gives consent,” 
which has such a wide application in the general 
affairs of life that it has become the basis of a 
broad principle in the law. It was recognized 
very early in the history of the common law that 
silence is a species of conduct. For example, fail- 
ure to complain of rape is usually admissible to 
prove that there was no rape, but intercourse by 
consent. In the law of evidence the courts de- 
veloped a convenient rule of thumb that whatever 
was said in the presence of the accused was admis- 
sible against him. As so stated, the rule is entirely 
too comprehensive. That it was capable of misin- 
terpretation is shown by an early English case 
quoted in Wigmore on Evidence, section 1071, as 
follows: 

“A prisoner was being tried before the Chief 
Justice at the Munster Assizes for stealing a 
gander belonging to an old lady farmer; and the 
evidence was that a gander was being carried 
away by the prisoner but escaped from his clutches 
and was recaptured and identified by the prose- 
cutrix. The counsel for the defense severely cross- 
examined her as to how she could possibly identify 
the gander as hers, saying that one gander was as 
like another as two peas are; to which she replied 
that when it fell from the prisoner’s arms, it 
rushed back to her flock, and she added, ‘and all 
the geese wagged their little tails with joy at the 
sight of um.’ At this point the Chief Justice in- 
tervened, saying, ‘Madam and Gentlemen of \the 
Jury, I must tell ye that that is not evidence. This 
lady must not tell us anything that accurred be- 
tween the gander and the geese unless it took place 
in the presence of the prisoner’.” 

As used in the court room the rule is frequently 
heard in the form of an objection to certain testi- 
mony expressed as follows: “I will object to any- 
thing not said in the presence of the accused.” By 
reason of the simplicity of the rule, it has some- 
times led to a misconception. It is unfortunate 
that some of the early CMO’s stated the rule in 
an abbreviated form which lent credence to the 
belief that anything said in the presence of the 
accused is an ewception to the hearsay rule. For 
example, in CMO 4, 1929, 15, a ruling by the court, 
sustaining an objection to the testimony of a wit- 
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ness relating to what was said by a third person 
in the presence of the accused, was held error, the 
opinion stating: 

“The testimony objected to was not hearsay as 
it was made in the presence of the accused and 
was, therefore, admissible. (Naval Digest, 1916, 
page 583, par. 1 under ‘Statements made in the 
presence of accused’.)” 

It may be noted that Naval Digest, 1916, page 
583, cites CMO 214, 1902 which stated the rule in 
similar abbreviated form. A witness for the prose- 
cution testified, “The police officer stated that the 
accused gave himself up.” The opinion reads as 
follows: 

“While it does not certainly appear from the 
above-quoted evidence that the statement of the 
policeman in question was made in the presence 
of the accused, it would seem to be a reasonable 
inference therefrom that such was the case, and 
if so, said statement was clearly admissible and 
should not have been ruled out.” 

Partly as a result of such CMO’s, a misappre- 
hension has arisen that the mere presence of the 
accused renders any statement admissible. It is 
obvious, however, that there is nothing sacrosanct 
about statements made in the presence of the ac- 
cused. On the one hand, certain statements, such 
as the admissions of a co-conspirator, are admis- 
sible even if not made in the presence of the 
accused. NC&B, section 186,189. Conversely, not 
everything said in the presence of the accused is 
receivable in evidence against him. Silence may 
imply assent to the truth of a statement, but only 
under certain circumstances. 

The correct rule has been laid down by the 
courts on numerous occasions. In Wiedemann v. 
Walpole, 2 Q. B. 534, 539, Bowen, L. J., stated it 
in the following language: 

“There must be some limitation placed upon 
the doctrine that silence when a charge is made 
amounts to evidence of an admission of the truth 
of the charge. The limitation is, I think, this: 
Silence is not evidence of an admission, unless 
there are circumstances which render it more rea- 
sonably probable that a man would answer the 
charge made against him than that he would not.” 

In the United States one of the earliest pro- 
nouncements of the rule is set forth in Vail v. 
Strong, 10 Vt. 457 where Phelps, J., stated: 

“Tt is sometimes said that, if a fact which makes 
against the party, is stated in his presence, and 
is not contradicted by him, his silence raises a pre- 
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sumption of its truth. To this position we cannot 
accede. The mere silence of the party creates no 
evidence, one way or the other. There are, indeed, 
cases where the silence of the party creates a pre- 
sumption or inference against him; but this 
presumption derives all its force from the circum- 
stances under which the statement was made, 
which may call for a denial.” 

Insofar as naval law is concerned, there should 
have been no misunderstanding as to the rule since 
the publication of the 1923 edition of Naval Courts 
and Boards (sec. 364, identical with sec. 185 of 
the 1937 edition) which stated: 

“The silence of a party when he would or- 
dinarily be expected to speak may be evidence 
against him. It must be shown that the accused 
heard or was in a position to have heard the state- 
ments against him, and the circumstances must 
have been such as naturally and reasonably to have 
called for a reply from him.” 

What the circumstances are, under which the 
silence of a party may be evidence against him, 
merits some consideration. An examination of 
the cases discloses that certain principles can be 
stated as a guide in determining the admissibility 
of such evidence. 


(a) Accused Must Have a Motive for Replying 


The circumstances under which the statement 
was made must be such that the accused would 
normally be expected to make a denial. Ordinar- 
ily, if the statement relates to matters not within 
the knowledge of the accused, he has no obligation 
tospeak. Kelley v. People, 55 N. Y. 585; Wright 
v. People, 1 N. Y. Crim. Rep. 462. Similiarly, a 
flippant statement intended as a joke, the ac- 
cusations of hysterical persons or the slanderous 
remarks of a drunkard call for no reply from the 
accused, since under all the circumstances a ren 
would be unnecessary or imprudent. 


(b) Accused Must Be Able to Hear and Under- 
stand the Statement 


The theory underlying the entire doctrine is 
based upon the view that, by his silence, the ac- 
cused consents to the truth of the statement, and 
adopts the statement as his own. 


Accordingly, 
there can be no admission by silence unless it is 
proved that the accused, in whose presence the 
statement was made, was in complete possession 
of his faculties, and was physically able to hear, 
and mentally able to comprehend fully the signifi- 
cance of the statement. 
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For example, where the plaintiff was injured 
by an explosion in a coal mine, the trial court ex- 
cluded certain statements made by a third party 
in the presence of the plaintiff the morning after 
the accident. It was held that the testimony was 
properly excluded since the plaintiff at the time 
was unconscious or in a state of semiconsciousness, 
and in such a physical condition as not to be bound 
by hissilence. Gowen v. Bush, 76 Fed. 349. Sim- 
ilary, such statements were held inadmissible 
where there was no evidence to establish that the 
person heard the remark (Gila Valley Ry. Co. v. 
Hall, 232 U. S. 94), and where the person was an 
italian who spoke little English and was suffering 
at the time from pain, shock and loss of blood 
(Parulo v. Phila. & R. Ry. Co., 145 Fed. 654). 


(ec) Accused Must Be at Liberty to Reply 


Where the accused is in fear of bodily harm 
his failure to reply to an accusatory statement ob- 
viously is not admissible against him. Moreover, 
silence is not consent to a statement made in the 
course of judicial proceedings. On this point it 
is held that judicial decorum forbids the accused 
to interrupt the proceedings. People v. Willett, 
92 N. Y. 29. Even an admission made in open 
court by counsel for accused is not binding on the 
latter unless he authorizes or approves it. CMO 
10, 1948, 285. 

There is 2 conflict of authority as to the admis- 
sibility of statements made by the accused while 
under arrest, not in court. In some States it is 
held that the mere fact that the accused was under 
arrest or in custody is not sufficient to make the 
statement inadmissible, but is one of the circum- 
stances to be considered in determining whether 
the failure of accused to deny the statement shows 
a consciousness of guilt. Emmett v. State, 195 Ga. 
<7. On the other hand, in many courts it is held 
that the fact of arrest alone is sufficient to render 
inadmissible the testimony as to accusatory state- 
ments in the presence of accused, Commonwealth 
v. Kenney, 12 Metce. (Mass.) 235. The latter rule 
is usually followed in Federal courts. In Me- 
Carthy v. United States, 25 Fed. (2d) 298, the de- 
fendants under arrest were taken before the dis- 
trict attorney for examination, and a third party 
arrested with them stated that the defendants 
were the ones who maintained the place for selling 
liquor. The admission into evidence of testimony 
concerning the failure of defendants to deny such 
statements was held prejudicial, in these words. 


“Where accusatory statements are made in the 
presence of a respondent and not denied, the ques- 
tion whether his silence has any incriminating ef- 
fect depends tpon whether he was under any 
duty or any natural impulse to speak. Sometimes 
or often, in the earlier stages of the matter, there 
may be such a duty or impulse; but, after the arrest 
and during an official examination, while respond- 
ent is in custody, it is common knowledge that he 
has a right to say nothing. Only under peculiar 
circumstances can there seem to be any duty then 
to speak. Lacking such circumstances, to draw a 
derogatory inference from mere silence is to com- 
pel the respondent to testify; and the customary 
formula of warning should be changed, and the 
respondent should be told, ‘If you say anything, it 
will be used against you; if you do not say any- 
thing, that will be used against you’.” 

The same rule has been followed in naval courts 
martial. The fact that an accused remained silent 
when statements were made by third parties, im- 
plicating him in the criminal offense, is inadmis- 
sible where the accused was already in custody or 
under arrest and hence had no duty to speak. 
COMO’s 1, 1943, 27; 1, 1942, 182; 11, 1931, 10. 

It may be noted that even the Federal courts 
have relaxed the rule in at least one instance. In 
Rocchia v. United States, 78 Fed. (2d), 966, the 
court stated : 

“Ordinarily a defendant under arrest is entitled 
to remain silent, notwithstanding statements by 
the arresting officers in his presence, and his si- 
lence should not be construed against him. Mc- 
Carthy v. United States, 25 F. (2d), 298, 299, and 
cases collected therein. (See 16 C. J. 633, sec. 
1259.) We think, however, that a statement by 
one officer to his superior, in the presence of the 
defendant, that there had been an attempt made 
by the defendant while in his custody to secure his 
release by bribery, calls for reply from the de- 
fendant, and that his silence in regard thereto 
would be admissible in evidence.” 

Accordingly, it is apparent that even in the case 
of an accused under arrest, the test to be applied 
is whether under the circumstances there was an 
obligation upon the accused to speak. 


Conclusion 


It can be concluded, therefore, that in naval 
courts martial, the hearsay rule does not exclude 
evidence as to statements made in the presence of 
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the accused implicating him, expressly or im- 
pliedly, in the commission of a crime, where the 
accused, by failing to deny the statement, indi- 
cates that he adopts the statement’ so as to make 
it his own. Such statements are admissible in 
evidence when, and only when, they were made 
under circumstances showing that (a) the accused 
had a motive for adopting the statement as his 
own, (6) the accused was physically and mentally 
able to hear and comprehend the statement, and 
(c) the accused was at liberty to reply to the 
statement. 

Even where all these conditions are met, if the 
party’s silence is explicable on any reasonable 
ground other than acquiescence in the truth of the 
statement, it is not receivable as an admission. It 
is recognized by the courts that this type of evi- 
dence is particularly unreliable and is to be re- 
ceived with great caution. 


RECOMMENDING 
TRIAL BY 
GENERAL COURT 


HE steps preliminary to recommending a per- 

son for trial by general court martial are con- 
trolled in part by Naval Courts and Boards, from 
the technical aspect. Matters of policy, as they 
relate to trials by general court, are variously set 
forth by the Judge Advocate General and by the 
Chief of Naval Personnel, with the Bureau of 
Medicine and Surgery contributing its share of 
policy decisions where psychiatric factors are 
involved. 


The result has been a promulgation of policy 
directives in various publications of the Navy De. 
partment and of the Marine Corps, often widely 


spaced as to time. It is seldom that officers re- 
quired to decide the question have before them 
at the same time all the statements of law and 
policy that will aid them in making their decisions. 

LCDR Donald L. Garver, USN, of the staff of 
~ the School of Naval Justice at Port Hueneme, 
California, has prepared for use in the school a 
compilation of all the rules and policies which we 
believe will be of general interest to all officers 
of the naval service and of particular interest to 
commanding officers. 
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As a result of mast, or other investigation of an 
alleged offense, the commanding officer may decide 
that the circumstances warrant trial by general 
court martial. Since only rarely will the com- 
manding officer himself have the authority to con- 
vene a GCM, it will be necessary that he com- 
municate with the officer in the chain of command 
having authority to convene a GCM, or, if none, 
with the Secretary of the Navy. 

In determining whether or not a recommenda- 
tion should be made for trial by GCM, the follow- 
ing rules and policies should be considered : 

1. A commissioned officer, warrant officer, mid- 
shipman, and civilian when triable at all, can only 
be tried by GCM. (See NC&B, sec. 333.) 

2. Jurisdiction over the offense of fraudulent 
enlistment and the receipt of any pay or allowance 
thereunder is expressly limited by statute to a 
GCM. (AGN 22 (b).) 

3. Any alleged violation of AGN 4 during time 
of war should be tried by GCM since the pun- 
ishment may extend to death or life imprisonment 
and a GCM is the only court which can give such 
a sentence. (CMO 1, 1942, 127; AGN 18; NC&B 
444. Also see CMO 1, 1943, 66 in event of trial 
for desertion in time of war.) 

4. Regarding absence offenses, the following 
rules have been set forth in SecNav ltr 46-2041 of 
17 October 1946 entitled “Policy of Navy Depart- 
ment in Regard to Trials of Offenses Involving 
Absences and Desertion, and Mitigation of GCM 
Sentences”; and in the modification thereof in 
SecNav Itr 48-926 of 7 December 1948 entitled 
“Policy of the Navy Department in regard to 
Trials of Offenses Involving Absences” : 

(a) For the first or second offense of unauthor- 
ized absence and where the absence is in excess of 
30 days recommend for trial by GCM unless deviat 
tion from general rule appears warranted in the 
opinion of the commanding officer or convening 
authority. 

(6) For the third or subsequent offense of un- 
authorized absence and where the absence is in 
excess of 10 days, provided both previous offenses 
have resulted in conviction by deck court, sum- 
mary court martial or general court martial, rec- 
ommend for trial by GCM unless deviation from 
general rule appears warranted in the opinion of 
the commanding officer or convening authority. 


(Continued on page 15) 
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These Regulalions are so arranged that they may be removed from this issue 
and filed separately if desired 


NEW RETIREMENT REGULATIONS 


HE Secretary of the Navy on 16 November prescribed 
regulations and issued instructions for the adminis- 
tration of title IV (the physical retirement section) of the 
Career Compensation Act of 1949. They are set forth 
here in condensed and simplified form in view of the gen- 
eral interest to the naval service. 

The act, as it concerns the Navy, vests in the Secretary 
of the Navy all duties, powers and functions incident to 
determining fitness for active service, percentage of dis- 
ability at time of separation, suitability for reentry into 
service and entitlement to retirement and severance pay. 
In the past, boards convened to gather information prelim- 
inary to retirement acted under the authority of statute, 
and final action was reserved to the Secretary of the Navy. 
Under the new act, the boards are created by regulation, 
not by statute, and the advices go to SecNav, for his final 
action. 


REGULATIONS 


Prescribed by the Secretary of the Navy for the Admin- 


istration of title IV of the Career Compensation Act of 
1949. 


PART I 

CLINICAL BOARDS 
1. Convening authority 

Clinical Boards to report upon the present state of health 
of a member of the Navy or Marine Corps, including the 
Reserve components thereof, may be convened by a com- 
mander in chief, commander of a subdivision of a fleet, 
senior officer present afloat, commandant of a naval dis- 
trict or a river command, commanding officer of a naval 
station or other shore command or by the senior officer 
present and by officers of the Marine Corps commanding 
comparable Marine Corps units or activities. 
2. Composition 
, Clinical Boards, whenever practicable, shall consist of 
three medical officers of the Navy. When three medical 
officers of the Navy are not available the board may con- 
sist, in whole or in part, of medical officers of the Army, 
Navy, Air Force, or of the Public Health Service. In ex- 
ceptional cases, Clinical Boards may consist of a lesser 
number of medical officers. 
3. Referral of cases to 

When it is necessary to determine the physical fitness of 
an individual in the naval service, the convening author- 
ity may be requested to refer the case to a Clinical Board, 
but no such request shall be made until the individual has 
been admitted to the sick list. 
4. Procedure 

The individual to be reported upon shall appear in per- 
son before a Clinical Board, provided he is physically and 


mentally able to appear and provided it is considered by 
competent medical authority that such appearance will 
not adversely affect his health. 

5. Duties 


(a) It shall be the duty of a Clinical Board to evaluate 
and to submit a detailed report upon the present state of 
health of the individual under examination. 

(b) In considering the disposition to be effected in a 
case considered by it, the Board may indicate one of the 
following dispositions of the individual concerned: (1) 
Appearance before a Physical Evaluation Board (when the 
individual who has been examined is obviously incapaci- 
tated for the performance of duty or when there may be 
a question as to his fitness to perform his duties), (2) re- 
turn to duty, (3) continuance of treatment, or (4) such 
other disposition as may be deemed warranted. 

(c) The Clinical Board shall express an opinion (@) 
whether personal appearance before a Physical Evaluation 
Board of the individual being reported upon would or 
would not be deleterious to his physical or mental health, 
and (b) whether disclosure to the individual of informa- 
tion relative to his physical or mental condition would 
or would not adversely affect his physical or mental health. 
6. Report 

(a) The report of the Clinical Board shall be signed 
by all the members thereof and shall be transmitted to 
the convening authority, with the individual under ex- 
amination being advised of the disposition indicated by 
the board, together with a statement signed by the indi- 
vidual that he has been so advised, except where such 
advice might be deleterious to the physical or mental 
health of the individual. . 

(b) If the indicated disposition of the individual con- 
cerned is appearance before a Physical Evaluation Board 
and the convening authority concurs, the latter shall 
forward the report to a Physical Evaluation Board. 

(c) If the indicated disposition is appearance before 
a Physical Evaluation Board and the convening authority 
does not concur, the latter shall forward the report, to- 
gether with a full statement setting forth his reasons for 
nonconcurrence, to the Physical Review Council for 
determination as to the disposition to be effected. 

(d@) When the indicated disposition is other than ap- 
pearance before a Physical Evaluation Board, the report 
shall be forwarded to the convening authority for trans- 
mission to the Chief of Naval Personnel or the Com- 
mandant of the Marine Corps, as appropriate, via the 
Surgeon General, for such action as is deemed warranted, 
except in the case where an individual submits a state- 
ment in rebuttal in which he requests to appear before a 
Physical Evaluation Board, in which event the report 
shall be forwarded by the convening authority to a 
Physical Evaluation Board. 





PART II 


PHYSICAL EVALUATION BOARDS 
1. Convening authority 


The Secretary of the Navy, or such officers as he may 
designate, shall convene boards to evaluate the physical 
fitness of a member of the Navy or Marine Corps, and the 
Reserve components thereof, to perform the duties of his 
office, rank, grade or rating. Each convening authority 
shall provide such assistance as is necessary to enable 
the board to carry out its duties. 


2. Composition 


(a) A Physical Evaluation Board, empowered to act 
in any one case, shall consist of five commissioned officers, 
three of whom shall be nonmedical members, one such 
member to be either a law specialist or an officer of com- 
parable qualifications, and two of whom shall be medical 
members and a recorder. The nonmedical members shall, 
except the law member, whenever practicable, be senior 
in rank to the individual whose physical fitness is to be 
evaluated. In the absence of objection by the individual 
whose physical fitness is being evaluated, the seniority 
of the nonmedical members may be waived. 

(b) No medical officer shall act as a medical member 
who has had direct charge of the case immediately pre- 
ceding appearance before the Physical Evaluation Board 
or who was a member of the Clinical Board which re- 
ported on the individual whose physical fitness is to be 
evaluated. 

(c) When practicable, an officer who is either a law 
specialist or an officer of comparable qualifications shall 
be detailed as recorder of a Board empowered to act in 
any one case. 

(@) At the request of an individual whose physical 
fitness is to be evaluated, the convening authority shall, 
when practicable, detail as counsel for such individual 
an officer with the same legal qualifications as set forth 
in (c) above for the recorder; in lieu thereof the indi- 
vidual whose physical fitness is to be evaluated may ob- 
tain, at his own expense, the services of civilian counsel. 


3. Oaths 


Physical Evaluation Boards shall be empowered by the 
convening authority thereof to administer oaths to wit- 
nesses and all testimony shall be taken under oath. The 
senior member of the board shall administer the follow- 
ing oath to witnesses: 

“Oath for witness. You, A___-__ B , do solemnly 
Swear (or affirm) that you will make true answers to 
such questions as may be put to you in the case of 

now under examination by this 
board.” 


4. Procedure 


(a) In addition to the reception of evidence as covered 
by 7 (a) below: a Physical Evaluation Board shall afford 
the individual whose physical fitness is being evaluated 
a full and fair hearing, if he so demands it, which in- 
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cludes the right to be present in person, the right to 
challenge for cause, to present evidence in his own be- 
half, to be represented by counsel, to cross-examine wit- 
nesses and to file a rebuttal to the recommended findings 
of the board. An individual whose physical fitness is 
being evaluated may testify in his own behalf or may be 
ealled as a witness by the board. Not less than 3 days 
prior to the date set for the hearing all records and 
papers pertaining to the case shall be made available to 
the individual, except in those cases covered in (d) be- 
low, and his counsel, who shall have the right to inspect 
such records and papers and to make such notes there- 
from as may be necessary in the preparation of his case. 

(b) An individual who fails to appear before a Physical 
Evaluation Board when ordered or authorized to do so 
and is not represented by counsel, waives the right to a 
hearing and cannot take exception to a conclusion ar- 
rived at in his absence, except that he may file a rebuttal 
to the recommended findings. 

(c) In the event that personal appearance has been 
waived in writing by the individual whose case is being 
heard and he is not represented by counsel, the board, when 
it reaches a conclusion, shall immediately, and prior to 
recording its recommended findings in final form, advise 
the individual concerned of the conclusion reached in order 
that he may take such action, within 10 days, as is deemed 
appropriate by him. 

(@) When a Clinical Board expresses an opinion that 
personal appearance before the board of the individual 
whose physical fitness is to be evaluated would be deleteri- 
ous to his health or that disclosure to the individual of 
information relative to his physical or mental condition 
would adversely affect his physical or mental health, the 
recorder shall so advise the convening authority who shall 
detail counsel to represent such individual before the 
board. 

5. Findings 


(a) After deliberating on the evidence before it, the 
board, in the case of a member of the Regular Navy or 
Marine Corps entitled to receive basic pay or a member 
of the Reserve component thereof entitled to receive basic 
pay who has been called or ordered to extended active duty 


in excess of 30 days, shall make a recommended finding ~ 


whether the member is fit or unfit to perform the duties of 
his office, rank, grade or rating, by reason of physical dis- 
ability incurred while entitled to receive basic pay. If the 
recommendation of the board is that the member be found 
unfit to perform the duties of his office, rank, grade or 
rating by reasons of physical disability incurred while 
entitled to receive basic pay, the board shall make recom- 
mended findings with respect to following factors: 

(b) In the case of a member who has completed less 
than 8 years of active service; (1) each and every condi- 
tion causing disability, expressed in the terminology set 
forth in Joint Armed Forces Statistical Classification and 
Basic Diagnostic Nomenclature, (2) whether each dis- 
ability is or is not due to the intentional misconduct or 
willful neglect of the member and whether such disability 
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was or was not incurred during a period of unauthorized 
absence of such member, (3) whether each disability is or 
is not considered to be the proximate result of performance 
of active duty, provided that any disalibility shown to 
have been incurred in line of duty during.a period of active 
service in time of war or national emergency shall be con- 
sidered to be the proximate result of performance of acti:e 
duty, (4) whether such disability or combined disabilities 
is or is not considered to be 30 per centum or more in 
accordance with the standard schedule of rating disabili- 
ties in current use by the Veterans’ Administration specify- 
ing the code number and the percentage rating assigned to 
each disability, and (5) whether or not accepted medical 
principles indicate that the disability or combined dis- 
abilities may be of a permanent nature or whether the 
disability or combined disabilities are of a permanent 
nature. Any disability which is due to the intentional 
misconduct or willful neglect or was incurred during a 
period of unauthorized absence of the member or was not 
the proximate result of performance of active duty shall 
be excluded from the computation required by factor (4). 

(c) In the case of a member who has completed at 
least 8 years of active service; (1) each and every condi- 
tion causing disability expressed in the terminology set 
forth in Joint Armed Forces Statistical Classification and 
Basie Diagnostic Nomenclature, (2) whether each dis- 
ability is or is not considered to be due to the intentional 
misconduct or willful neglect of the member and whether 
such disability was or was not incurred during a period 
of unauthorized absence of such member, (3) whether 
such disability or combined disabilities is or is not con- 
sidered to be 30 per centum or more in accordance with 
the standard schedule of rating disabilities in current use 
by the Veterans’ Administration specifying the code num- 
ber and the percentage rating assigned to each disability 
and (4) whether or not accepted medical principles indi- 
eate that the disability or combined disabilities may be 
of a permanent nature or whether the disability or com- 
bined disabilities are of a permanent nature. Any dis- 
ability which is due to the intentional misconduct or will- 
ful neglect or was incurred during a period of unauthor- 
ized absence of the member shall be excluded from the 
computation required by factor (3). 

(d) In the case of a member who has not been called 
or ordered to extended active duty in excess of 30 days, 
the board shall make a recommended finding whether the 
member is fit or unfit to perform the duties of his office, 
rank, grade or rating by reason of physical disability re- 
sulting from an injury. If the recommendation of the 
board is that the member be found unfit to perform the 
duties of his office, rank, grade or rating by reason of 
physical disability resulting from an injury, the board 
shall make recommended findings with respect to the fol- 
lowing factors: (1) Each and every condition causing 
disability expressed in the terminology set forth in Joint 
Armed Forces Statistical Classification and Basic Diag- 
nostic Nomenclature, (2) whether such injury or injuries 
were or were not the result of the intentional misconduct 
or willful neglect of such member, (3) whether such in- 
jury or injuries were or were not the proximate result of 
the performance of active duty, full-time training duty, 





864487—49——2 


other full-time duty, or inactive duty training, as the case 
may be, (4) whether such disability or combined disabil- 
ities is or is not considered to be 30 per centum or more in 
accordance with the standard schedule of rating disabil- 
ities in current use by the Veterans’ Administration speci- 
fying the code number and the percentage rating assigned 
each disability and (5) whether or not accepted medical 
principles indicate that the disability or combined dis- 
abilities may be of a permanent nature or whether the 
disability or combined disabilities are of a permanent 
nature. Any disability which is due to the intentional 
misconduct or willful neglect of a member or was not 
the proximate result of the performance of active duty, 
full-time training duty, other full-time duty, or inactive 
training duty shall be excluded from the computation re- 
quired by factor (4). 

(e) The board may make a recommended finding that 
the member be returned to duty, be granted sick leave, be 
placed in an awaiting orders status, be continued under 
treatment or such other disposition as may be deemed 
warranted. 

(f) The board shall advise the individual whose physi- 
cal fitness is being evaluated, or his counsel when appro- 
priate, that the recommended findings of the board do not 
indicate what the final determination of the Secretary of 
the Navy will be and that they are communicated to him 
only for the purpose of filing a rebuttal if he so desires. 


6. Rebuttal 


The member whose physical fitness has been evaluated 
shall be accorded the right to file a rebuttal to the recom- 
mended findings of the board. A rebuttal shall be filed 
with the board within 10 days after receipt by such mem- 
ber or counsel of a copy of the record of proceedings and 
recommended findings. In exceptional cases, and upon 
request, the time of filling a rebuttal may be extended in 
the discretion of the board. 


7. Duties of Recorder 


(a) The recorder shall arrange for the production of 
evidence and the appearance of witnesses necessary to lay 
all the circumstances of the case before the board and shall 
obtain from the individual whose physical fitness is to be 
evaluated a list of his necessary witnesses, and upon 
request, arrange for their appearance within his power so 
to do. 

(6) The recorder shall record the proceedings and make 
up the record of proceedings. 

(c) The recorder shall conduct the examination of wit- 
nesses called by him and conduct such cross-examination 
of other witnesses as he deems appropriate. 


8. Authentication and transmission of record 


(a) The record of proceedingg shall be signed by all the 
members and the recorder and be transmitted, together 
with all documents which have been before the board, 
including a rebuttal if one be filed, to the Physical Review 
Council. 

(b) A copy of the record of proceedings and recom- 
mended findings shall be furnished the member whose 
physical fitness has been evaluated, or in appropriate cases, 
to his counsel. 





PART Ill 


PHYSICAL REVIEW COUNCIL 
1: Convening authority 


The Secretary of the Navy shall convene a Physical 
Review Council to review all cases considered by Physical 
Evaluation Boards, to act upon the reports of Clinical 
Boards referred to it and to review such other cases as may 
be transmitted to it for consideration. 


2. Composition 


The Physical Review Council shall consist of the Chief 
of Naval Personnel or his designated representative act- 
ing for him, or in the case of personnel of the Marine 
Corps, the Commandant of the Marine Corps or his desig- 
nated representative acting for him, the Chief of the 
Bureau of Medicine and Surgery or his designated rep- 
resentative acting for him, and the Judge Advocate Gen- 
eral or his designated representative acting for him, as 
members, and a recorder. 


3. Duties 


(a) The members of the Physical Review Council shall 
advise the Secretary of the Navy that they concur in the 
recommended findings of a Physical Evaluation Board 
or that they do not concur in the recommended findings 
of a Physical Evaluation Board and in lieu thereof they 
shall present to the Secretary of the Navy substitute 
findings. The council, on its own motion, based upon its 
consideration of the record before it or upon receipt of 
additional evidence, may return a case to the Clinical 
Board for further study or to a Physical Evaluation 
Board for reconsideration of its recommended findings. 

(b) In the event that any member of the council does 
not concur in the recommended findings of a Physical 
Kvaluation Board and if the substitute findings which he 
proposes to submit to the Secretary of the Navy would 
upon approval affect the ultimate disposition of the in- 
dividual concerned or would decrease the retired pay of 
such individual, such individual shall be so notified and 
afforded an opportunity to file a rebuttal if he so desires. 
Such rebuttal shall be filed with the council within 10 days 
after receipt by such individual of such notification. In 
exceptional cases, and upon request, the time of filing of 
a rebuttal may be extended in the discretion of the council. 


4. Record 


(a) The record of proceedings shall be signed by all 
the members and the recorder. 

(b) When all the members of the council concur in the 
recommended findings of a Physical Evaluation Board 
the entire record shall be transmitted to the Secretary 
of the Navy for his action on the case. 

(c) When any member’of the council does not concur 
in the recommended findings of a Physical Evaluation 
Board and the individual concerned either concurs in the 
substituted findings which will be presented to the Sec- 
retary of the Navy or fails to file a rebuttal within the 
time allowed, the entire record shall be transmitted to 
the Secretary of the Navy for his action on the case. 

(d) When any member of the council does not concur 
in the recommended findings of a Physical Evaluation 
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Board and the individual concerned has filed a rebuttal 
to the substituted findings proposed to be submitted to 
the Secretary of the Navy, the entire record shall be 
transmitted to the Physical Disability Appeal Board. 


PART IV 


PHYSICAL DISABILITY APPEAL BOARD 


1. Convening authority % 


The Secretary of the Navy shall convene a Physical 
Disability Appeal Board to consider such cases as are 
referred to it. 


2. Composition 


The Physical Disability Appeal Board, empowered to 
act in any one case, shall consist of five commissioned of- 
ficers, three nonmedical members and two medical mem- 
bers, designated by the Secretary of the Navy and a re- 
corder. 


3. Duties 


(a) When a Physical Disability Appeal Board con- 
curs in the findings of the Physical Review Council, the 
entire record, together with notice of such concurrence, 
shall be transmitted direct to the Secretary of the Navy 
for action. 

(b) When a Physical Disability Appeal Board does not 
concur in the findings, in whole or in part, of the Phys- 
ical Review Council, the Appeal Board shall prepare its 
own findings, and insofar as these findings differ from the 
findings of the Physical Review Council, shall state the 
reasons therefor. When such new findings would affect 
the ultimate disposition of the member or would decrease 
the retired pay of the member, such member shall be 
notified and afforded an opportunity to file a rebuttal, if 
he so desires. Such rebuttal shall be filed with the Ap- 
peal Board within 10 days after receipt by such member 
of such notification. In exceptional cases and upon re- 
quest, the time of filing of a rebuttal may be extended 
in the discretion of the Appeal Board. 

(c) The entire record shall then be transmitted to the 
Physical Review Council, any member of which may con- 
cur with the findings of the Appeal Board, in whole or in 
part, or he may adhere to his original findings in which 
case the reasons therefor shall become part of the record. 
The entire record shall then be transmitted to the Secre- 
tary of the Navy for his action. 

(d) When because of additional evidence received sub- 
sequent to the appearance of the individual before the 
Physical Evaluation Board, any member of the Physica) 
Review Council, after action by the Physical Disability 
Appeal Board on the record, neither concurs in the findings 
of the Physical Disability Appeal Board nor adheres to 
his original findings, he shall make new findings and the 
entire record together with such additional evidence shall 
be returned to the Physical Evaluation Board for further 
consideration, except in a case where the proposed new 
findings neither affects the ultimate disposition of the in- 
dividual concerned nor decreases the retired pay which he 
is to receive, in which case the entire record shall be trans- 
mitted to the Secretary of the Navy for his action on the 
case. 





PART V 


PERIODIC PHYSICAL EXAMINATIONS 
1. When required 


An individual whose name has been placed on the tem- 
porary disability retired list shall be given periodic phys- 
ical examinations, not less frequent than every 18 months 
to determine whether the disability for which such in- 
dividual was temporarily retired has changed. Such ex- 
aminations shall be conducted in accordance with instruc- 
tions issued by the Secretary of the Navy. 


2. Reports of 


(a) All reports of periodic examinations shall be trans- 
mitted direct to the Physical Review Council for evalua- 
tion. If no change in the status of a member whose name 
is on the temporary disability retired list is indicated, no 
action shall be taken on such report. 

(b) When as a result of a periodic physical examination 
or upon the termination of a period of five years from 
the date of temporary disability retirement, a change in 
the status of a member whose name is on the temporary 
disability retired list is indicated, except a member who 
is considered physically fit to perform his duties, the Phys- 
ical Review Council shall refer the case to a Physical Eval- 
uation Board, which Board shall follow all the procedures 
set forth in part II of these Regulations, and shall make 
the recommended findings as are required therein. 

(c) When as a result of a periodic physical examina- 
tion, a member whose name is on the temporary disability 
retired list is considered by the Physical Review Council 
to be physically fit to perform the duties of his office, rank, 
grade or rating, the Physical Review Council shall refer 
the case to the Secretary of the Navy for his action there- 
on. 

PART VI 
FINAL ACTION 


The Secretary of the Navy, after considering the entire 
record, will determine whether or not the requirements of 
section 402 (a), (b), (c) or (e) of the “Career Compensa- 
tion Act of 1949,” as applicable to a particular case, have 
been met, and will direct the disposition of the member of 
the service whose physical condition has been inquired of. 

These regulations and any amendments thereto will be 
published in the Federal Register. 

Approved: 16 November 1949. 

(S) Francis P. MATTHEWS, 
Secretary of the Navy. 


INSTRUCTIONS 


Issued by the Secretary of the Navy supplementing the 
Regulations Prescribed by the Secretary of the Navy for 
the Administration of title IV of the Career Compensation 
Act of 1949. 


PART I 
CLINICAL BOARDS 


1. Purpose of 

To report upon the present state of health of members 
of the service who are obviously incapacitated for the 
performance of duty or in whose cases there may be a rea- 


sonable doubt as to fitness to perform duty. Such report 
shall set forth expert clinical appraisal of functional status 
but shall not include opinions as to existence or perma- 
nency of disability. ” 


2. Referral of cases 


Individual cases shall be referred to the Board in such 
manner as the convening authority directs. Such referral 
shall ordinarily not be undertaken until the individual has 
been afforded a reasonable period of treatment, but should 
be done when the condition has become static, or when 
decision as to disposition is indicated because of the 
needs of the individual or of the service. 


3. Procedure 


The Board shall meet to consider the case of any mem- 
ber who is referred to it for consideration. It shall re- 
quire and examine such records in the case as are 
necessary to formulate a considered conclusion regarding 
the individual’s present state of health. It shall conduct 
such examination of the member whose case is under con- 
sideration as is considered necessary and shall afford such 
member the opportunity to appear in person before the 
board_ provided the member is physically and mentally 
able to appear and. provided that such appearance will 
not adversely affect the member’s health. Such mem- 
bers as are able to appear before the Board shall be 
advised of the Board’s decision as to indicated disposition 
and shall be afforded the opportunity to submit a rebuttal 
in writing. 


4. Report 


(a) The report shall be submitted in letter form to 
the convening authority. The subject shall include the 
member’s full name, rank, grade, or rate, file or service 
number, date of birth and the phrase, “report upon present 
state of health in the case of.’ The body of the report 
shall present a summary, in longitudinal form, of pertin- 
ent data concerning each condition presented by the 
member which causes or is alleged to cause impairment of 
health. Where no impairment exists the report shall so 
indicate. In presenting its summary the Board shall set 
forth accurate and fully descriptive data with emphasis 
upon any limitation of activity imposed by any condi- 
tion(s) presented. The fitness of the member is to be 
evaluated on the basis of his physical fitness to perform 
the duties of his office, rank, grade or rating. All facts 
bearing upon the permanent or temporary character of 
each disability shall be completely set forth. 

(b) In considering disposition to be effected the Board 
may indicate (1) appearance before a Physical Evalua- 
tion Board, or (2) return to duty, or (3) continue treat- 
ment, or (4) such other disposition as is considered 
warranted. When appearance before a Physical Evalua- 
tion Board is indicated by the Board it shall express its 
opinion as to whether personal appearance of the member 
before such Board would or would not be deleterious to 
the member’s physical or mental health and whether dis- 
closure to the member of information relative to the 
member’s physical or mental condition would or would 
not adversely affect the member’s physical or mental 
health. 
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5. Clinical Records 


In cases where the Clinical Board submits a clinical 
report and the indicated disposition is other than return 
to duty, sick leave or further treatment, a photostatic or 
typed copy of the complete clinical record shall be ap- 
pended to and forwarded with the report. 


6. Orders, issuance of 


When the individual reported upon is to appear before 
a Physical Evaluation Board, the convening authority, as 
soon as practicable, shall issue orders directing or author- 
izing the individual to appear before an appropriate Phys- 
ical Evaluation Board. When such orders involve entitle- 
ment to receive travel and transportation allowances, they 
shall be issued in accordance with current instructions re- 
lating thereto. 


7. Orders, receipt of 


Upon receipt of orders directing or authorizing appear- 
ance before a Physical Evaluation Board, the individual 
concerned shall immediately advise, in writing, the re- 
corder thereof whether he waives or does not waive his 
right to appear in person before such board and whether 
or not he desires that counsel be detailed to assist or rep- 
resent him in. presenting his case before the Physical 
Evaluation Board. 


8. Orders, distribution of copies of 


Copies of orders issued by a convening authority shall 
be distributed as follows: BuPers or MarCorps, as appro- 
priate, 1; BuMed, 1; Physical Evaluation Board, 2. 


9. Cases involving discipline 


When court martial proceedings or investigative pro- 
ceedings which might lead to court martial are pending, 
indicated, or have been completed, and in cases of un- 
completed sentences of courts martial involving confine- 
ment, the clinical report, together with all pertinent facts 
relative to the disciplinary aspect of the case, shall be 
forwarded by the convening authority to the Bureau of 
Naval Personnel or Headquarters, Marine Corps, as ap- 
propriate, via the Bureau of Medicine and Surgery, for 
such administrative action as is deemed warranted and no 
orders directing or authorizing the appearance of the in- 
dividual before a Physical Evaluation Board shall be is- 
sued by the convening authority. 


PART II 


1. Convening Authorities 


The following officers are hereby empowered to con- 
vene Physical Evaluation Boards: Chief of Naval Per- 
sonnel; Commandant of the Marine Corps; Commandants 
of the First, Third, Fourth, Fifth, Sixth, Ninth, Eleventh, 
Twelfth Naval Districts and Potomac River Naval Com- 
mand; Commanding General, Marine Barracks, Quantico, 
Va.; Commanding General, Marine Barracks, Camp 
Lejeune, N. C.; Commanding General, Marine Corps Re- 
cruit Depot, Parris Island, S. C.; Commanding General, 
Marine Barracks, Camp Pendleton, Oceanside, Calif. ; 
Commanding General, Department of the Pacific. 
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2. Composition 


(a) The medical members of the board shall be selected 
from medical officers made available for such duty by the 
Surgeon General and shall be assigned as permanent or 
alternate members as specified by the Surgeon General. 

(b) The senior member shall insure that a medical of- 
ficer who has had direct charge of the case immediately 
preceding appearance before the Physical Evaluation 
Board or a medical officer who was a member of the Clin- 
ical Board which reported on the individual whose phys- 
ical fitness is to be evaluated shall not act as a member 
of a Physical Evaluation Board. 

(c) When the physical fitness of Marine Corps person- 
nel is to be evaluated and the convening authority is other 
than an officer of the Marine Corps, the nonmedical mem- 
bers, except the law member, shall be officers of the Ma- 
rine Corps. 


3. Opinion of Clinical Board 


When a Clinical Board expresses an opinion that the 
individual whose physical fiitness is to be evaluated should 
not appear in person before a Physical Evaluation Board 
the recorder thereof shall assume that such individual 
will not appear and shall proceed accordingly. 


4. Additional Findings 


(a) An officer below the rank of lieutenant (junior 
grade) who fails in his physical examination for promo- 
tion and has been found incapacitated for service by reason 
of physical disability contracted in the line of duty, shall 
be retired with the rank to which his seniority entitled him 


to be promoted. An officer on a promotion list who, at any 
time prior to promotion, is found incapacitated for service 
by reason of physical disability contracted in line of 
duty shall, when retired, be retired in the rank for which 
selected. 


(bo) In the two situations mentioned above, the Board 
in addition to the recommended findings required by part 
II, paragraph 5, of the Regulations, shall make a specific 
finding whether the officer concerned is or is not incapa- 
citated for service by reason of physical disability con- 
tracted in line of duty. 


5. Receipt of record and time of filing rebuttal 


(a) The recorder shall obtain a dated receipt either 
from the individual whose physical fitness has been evalu- 
ated or from his counsel when the copy of the record 
of proceedings and recommended findings is furnished. 

(b) Sundays and holidays shall be excluded from the 
computation cf the time within which a rebuttal may be 
filed. 


6. Record of proceedings 


The record of proceedings shall be made up in accord- 
ance with the instructions contained in sections 501 to 516, 
inclusive, Naval Courts and Boards. 

Approved : 16 November 1949. 


(S) Francis P. MATTHEWS, 
Secretary of the Navy. 
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SECNAV 


ADDRESSES NAVY LAWYERS 





bins Secretary of the Navy, Hon. Francis P. 
Matthews, on 21 November 1949, attended a 
luncheon of the Navy lawyers on duty in the 
Washington area. The pleasure of the Secretary’s 
presence was not anticipated when the luncheon 
was planned, but he claimed his undisputed right 
as one of the Navy’s lawyers and accompanied the 
uniformed members of his profession to the Of- 
ficers’ Mess at Bolling Air Force Base. 

Secretary Matthews’ postluncheon talk to the 
lawyers was informal and impressed his listeners 
with his warm personality and his sincerity of 
purpose. He stressed particularly the role that 
can be played by the lawyers in the Navy in as- 
sisting in the administrative affairs of the Navy, 
even as his many years of successful practice of 
law now assist him in understanding and admin- 
istering the Navy’s affairs. 


In expressing his belief in unification of the 
Armed Services as a sound, logical principle de- 
manded by the people of this country, he recog- 
nized that his position as Secretary of the Navy 
is particularly difficult at this time, when the ac- 
tual plans and methods for accomplishing unifica- 
tion are in process of formation. 

Disclaiming any political ambitions, Secretary 
Matthews avowed his intention during his “tour 
of duty” as Secretary of the Navy, to devote all 
of his energies and the rich experience acquired 
in a lifetime of legal practice, to the single pur- 
pose of providing for the people of the United 
States the security that lies in a strong Navy ready 
and able at all times to fulfill its mission. 

Secretary Matthews was welcomed to the 
gathering and was introduced to the lawyers by 
Captain E. E.. Woods, USN, Assistant Judge Ad- 
vocate General. 


RESERVE NEWS 


“ET forth below are extracts from title IIT of 
Public Law 810, Eightieth Congress, as it ap- 
plies to the Naval Reserve. Some of these provi- 
sions are already familiar to most Reservists, but 
from the frequency of questions asked concerning 
these particular points, it is considered that a re- 
statement may be in order. 

(1) On and after 1 July 1949, a Reservist must 
accrue a minimum of 50 points of credit in a year 
in order for that year of service to be considered 
a year of “satisfactory Federal service” for retire- 
ment purposes under this act. The “year” re- 
ferred to here is the “anniversary year” commenc- 
ing 1 July 1949 for all members of the Naval Re- 
serve at that time, so long as they remain contin- 
uously in a Federal service status. For persons 
who become members of the Naval Reserve (or. 
otherwise enter the Federal service) subsequent to 
1 July 1949, the year is an “anniversary year” end- 
ing on the day preceding the anniversary of the 
last entry or reentry into current Federal service. 
Points may be earned in the following manner: 

(a) One point for each day of active duty (in- 
cludes training duty and travel time incident 
thereto). 

(6) One point for each duly authorized drill 
attended (includes appropriate duties performed). 

(c) One point for each period of “equivalent 
instruction” performed. “Equivalent instruc- 
tion” for the purpose of this act will include ap- 
proved home study courses. The inclusion of cer- 
tain other instruction and other duty may also be 
authorized from time to time. 

(d) Points at the rate of 15 points per year for 
the period of active membership in a Reserve com- 
ponent while not on active duty. Active member- 
ship as used here does not mean “active duty.” It 
refers to personnel of the Reserve who are not 
carried on an “inactive status list” or on the “Hon- 
orary Retired List” of the Naval Reserve or Ma- 
rine Corps Reserve. If the member of the Reserve 
is on active duty (not including annual training 
duty) for part of the year, the 15 points allowable 
for a full year will be prorated for the period 
while on inactive duty. 

(2) The act requires the establishment of inac- 
tive status lists. Persons placed on these lists are 
ineligible to accrue further retirement credits, ex- 
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cept while on active duty or until removed from 
the list by competent authorities. They may be 
placed on this list at their own request after meet. 
ing all requirements for retirement benefits ex- 
cept attainment of age 60, or they may be placed or 
the list for failure to meet the prescribed standards 
and qualifications for retention or promotion. 
(3) Any person who establishes eligibility for 
retired pay under the provisions of the act shall 
receive such pay at the date of 214 per centum of 
the active duty annual base and longevity pay 
which he would receive if serving on active duty 


in the highest pay grade, temporary or perma- | 


nent, satisfactorily held during his entire period of 
service, multiplied by the number of years and any 
fraction thereof (on the basis of 360 days per 
year ), consisting of the sum of: ; 

(a) All periods of active Federal service per- 
formed prior or subsequent to 1 July 1949, includ- 
ing training duty, and travel time incident 
thereto. 

(6) Fifty days for each year of inactive Federal 
service performed as a member of a Reserve com- 
ponent prior to 1 July 1949 (pro rata credit will 
be given for a part year of such service). 

(c) One day for each point credited under sub- 
paragraphs (b), (c) and (d) of paragraph 1 above 
(but no more than 60 days will be credited on this 
basis in any one anniversary year). Pro rata 
credit may be computed for a part year of service 
subsequent to 30 June 1949 where needed to com- 
plete the twentieth satisfactory year. No person 
shall receive retired pay in excess of 75 percent of 
said active duty. 





_ RTS received in the office of the Judge 
Advocate General indicate that it is highly 
desirable that training programs be devised within 
the units themselves. One suggestion that has 
been used very satisfactorily is for a member of the 
unit to take an article from a JAG Journat, study 
it, and add independent research on the subject, 
then present a brief talk on the subject at the meet- 
ing, getting other attending members to join in a 
discussion of the subject. Another suggestion 
that has been used extensively is for a member of 
the unit or a guest speaker to present a brief talk 
on a legal specialty in which he has had some ex- 
perience, then subsequently to lead a discussion on 
the subject. 
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‘RECOMMENDING TRIAL—Continued 


(c) Where the unauthorized absence exceeds 45 
days, trial by GCM for desertion is in order unless 
preliminary investigation clearly shows substan- 
tial evidence to rebut the presumption of desertion. 
Trial by GCM for desertion is in order in cases 
involving less than 46 days absence if there is 
evidence of desertion other than length of absence, 
and/or apprehension, and/or breaking arrest. 
(See CMO 1, 1943, 66 holding that the charge of 
desertion should be tried by GCM due to the 
gravity of the offense and the desirability of uni- 
formity of sentences in the event of conviction.) 

(d) The trial by GCM of recalcitrant or re- 
peated absence offenders, regardless of the length 
of absence, is deemed appropriate. 

(e) Where a man has deliberately missed the 
sailing of his ship or mobile unit in order to avoid 
service thereon or therein, adequate disciplinary 
action is mandatory and trial by GCM is consid- 
ered appropriate regardless of the length of ab- 
sence. 

5. “Enlisted personnel shall not be tried by 
GCM without their original or duplicate service 
records.” BuPers Manual C-7810 (1). 

6. Where an investigation discloses the probable 

commission of a felony and where civilians are 
involved, either alone or jointly with naval per- 
sonnel, ultimate prosecution by federal authorities 
is indicated. In this situation, refer to AS&SL 
47-997, Felonies Involving Both Naval Personnel 
and Civilians (JAG: AJ: DHP: nbr HSS: gh, of 
20 October 1947). 
7. Trial by GCM is mandatory in certain cate- 
gories of homosexuality. See AS&SL of 14 July 
1949, 49-514, “Procedure for the Disposition of 
Cases of Homosexuality Involving Naval Person- 
nel.” 

8. Other than the above, the only rule of thumb 
is: “An accused should be brought to trial before 
a GMC when the nature of the offense charged is 
of such character that the punshment which a 
SCM is authorized to inflict is inadequate and will 
not accomplish the ends of discipline.” 

Prior to making a recommendation for trial by 
GCM, the following should be considered : 

1. “When, upon investigation, the commanding 
officer shall be satisfied that the charge is such as 
to call for judicial action beyond the limits of his 
authority, he shall transmit through proper chan- 
nels, to the Secretary of the Navy, or to such su- 


perior officer as may be authorized to convene a 
general court martial, as the case may require, a 
letter reporting fully and accurately in detail, and 
in order of their oecurrence, the circumstances on 
which the charge or charges, may be found. 
When words constitute the substance of the of- 
fense, those used are to be set out as fully and 
exactly as possible in the letter. The letter is not 
in any way to refer to accompanying reports for 
the circumstances constituting the offense, but is, 
in itself, to be so circumstantial as to afford a full 
account of the real nature and extent of the offense 
charged and to the allegations of which the of- 
fender would be held to confess should he plead 
guilty. When the Secretary of the Navy is the 
convening authority, the letter shalf be transmitted 
through the Chief of Naval Personnel, or, in the 
case of persons of the Marine Corps, through the 
Commandant of the Marine Corps.” (Navy Regs. 
Art. 1407.) 

2. Recommendation for GCM should contain 
the following: Statement of complaint, if one; 
statements of witnesses; counterstatement or ex- 
planation of the accused (or a statement, signed 
by him, that he does not desire to make a state- 
ment); specimen charges and specifications; cer- 
tified transcript of service record of enlisted ac- 
cused, including date of birth and enlistment, 
statement of pay accounts, and statement of med- 
ical officer as to whether the accused is physically 
fit for retention in the naval service; detailed nar- 
rative account of circumstances upon which the 
charge or charges are based (in chronological or- 
der). (NC&B, sec. 344, Navy Regs. 1403, 1407.) 

3. Appendix F, Naval Courts and Boards, 
should be consulted for the form of letter recom- 
mending trial be GCM. Also see sections 14-18 
of Naval Justice (NavPers 16199). 

4. Cases of desertion, unauthorized absence, and 
breaking arrest are often proved entirely by in- 
troducing proper entries in the service record 
book of the accused. When recommending trial 
by GCM on the above charges the activity recom- 
mending should make proper entries in the service 
record book prior to forwarding same to the con- 
vening authority. 

After receipt of letter recommending trial by 
GCM and determination as to whether or not trial 
will be by general court martial the officer author- 
ized to convene a GCM should consider: 

1. NC&B, section 13: “It is entirely within the 
discretion of the officer empowered to convene 
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a court martial to direct that portions of the com- 
plaint against an accused shall be charged against 
him. When the competent officer has decided to 
have a person tried by general court martial he 
shall cause charges and specifications against the 
offender to be prepared, and transmit a true copy 
of them, with an order for the arrest or confine- 
ment of the accused, to the proper officer, who shall 
deliver such order to the accused, together with 
the copy of the charges and specifications, at the 
sathe time formally notifying him that he is put 
under arrest. If at any time the original charges 
and specifications are withdrawn and new ones 
made out, then a copy of the latter should be de- 
livered to the accused and he should be released 
from arrest for trial on the original charges and 
specifications and arrested for trial on the new 
ones.” (When charges and specifications are pre- 
ferred against an officer by a convening authority 
other than the Secretary of the Navy, an extra 
copy shall be mailed to the JAG at the same time 
that the originals are forwarded to the judge ad- 
vocate. ) 

2. “When a trial has been decided upon, the ac- 
cused shall be furnished with a copy of the charges 
and specifications as soon as practicable, and, at 
the same time, shall be placed formally under ar- 
rest for trial if he is not already in that status.” 
(N. R. Art. 1408.) 

3. “When the trial of a person in the naval 
service is ordered, the judge advocate shall be 
furnished with all information available and nec- 
essary to the prosecution of the case.” (N.R. Art. 
1408.) 

4. “When the Secretary of the Navy, or such 

officer as may be authorized to convene a general 
court martial, decides that a trial is necessary, he 
shall, as soon as the nature of the case and the 
interests of the public service will allow, convene 
a court martial for the trial of the accused and pre- 
fer charges against him.” (N. R. Art. 1407.) 
5. “When the Secretary of the Navy, or such offi- 
cer as may be authorized to convene a general 
court martial, decides that no trial is necessary, he 
shall release the accused and restore him to duty, 
or take such disciplinary action within his power 
as he deems desirable. The accused shall also be 
restored to duty should information or explana- 
tion reach the convening authority, after charges 
have been preferred, which make it advisable to 
withdraw the charges.” (N.R. Art. 1407.) 
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6. “When recommendation for trial of an officer 
has been approved, the convening authority should 
immediately forward this information with a copy 
of the Charges and Specifications by air mail to 
the Chief of Naval Personnel * * *.” (Bu- 
Pers Manual C-7801 (1) (a).) 

7. “Whenever an officer is released from arrest 
and restored to duty following trial by court mar- 
tial, the Chief of Naval Personnel should be noti- 
fied promptly to that effect, preferably by air-mail 
letter, or by classified dispatch if speed is consid- 
ered necessary * * *.” (BuPers Manual C- 
7801 (1) (b).) 

8. In all cases of unauthorized absence and in 
all other cases where the accused pleads “guilty,” 
the total time elapsing between the return of the 
accused to naval jurisdiction (or the commission 
of the offense in nonabsence cases) and publica- 
tion of the sentence should not exceed 20 days for 
general court martial. A monthly report to the 
Secretary of the Navy (JAG) must be made of 
every GCM case which has been pending final dis- 
position 30 days or more, together with a brief 
summary of the reasons therefor. (AS&S ltr of 
8 Mar. 1949, SecNav 49-149) ; see also SecNav 44— 
473, Speedy Trial of Court-Martial Cases, dtd 24 
Apr. 1944.) 

9. When either making a recommendation for 
trial of an officer by GCM or when approving same 
consult BuPers Circular Letter 196-48 (N. D. Bul. 
of 31 Oct. 1948, 48-817), entitled “General Courts 
Martial of Officers.” This directive also outlines 
the procedure to be carried out after completion 
of trial resulting in either a conviction or an 
acquittal. 

10. The BuPers circular letter cited in para- 
graph 9, above, has been made applicable to the 
Marine Corps by BuPers circular letter 104-49 
(N. D. Bul. of 30 June 1949, 49-468). In the 
event the accused is an officer of the Marine Corps 
or Marine Corps Reserve consult Marine Corps 
General Order No. 38 of 5 August 1949 entitled 
“General Courts Martial of Officers.” 





As there have been no official rulings by | 
the Office of the Judge Advocate General since | 
the law was passed which is discussed by | 
LCDR Roberts in his article starting on page | 
17, it should be considered from the academic | 
rather than the authoritative viewpoint. | 

| 





ee ged heed tee lO hee OO, OO 


> Fs A 








he 





LINE OF DUTY 
STATUS—Part Il 


By LCDR J. C. Roberts, USN 


(This is the concluding installment of the 
author’s extensive treatment of the subject. The 
first installment appeared in the JAG Journal for 
December 1949.) 


The Navy Department thus continued to follow 
the old precedents concerning line of duty status. 
For instance, in Court Martial Order No. 5, 1921, 
pages 17, 20, it was held that a member of the naval 
service who, between the date of his entry into the 
service and the date of his discharge suffered in- 
jury or contracted disease resulting in disability 
was in the line of duty unless such injury or dis- 
ease is caused by (1) his own willful misconduct 
or (2) some act or course of conduct of his discon- 
nected with his military or naval duties. For an 
example of a much later but similar decision see 
Court Martial Order No. 1, 1942, page 203. 

To bring us down to date, however, let’s look 
at the rule that is presently applied in determining 
duty status. For the first time, as far as the Navy 
Department is concerned, a statute defines the 
term “line of duty.” The act of 27 September 
1944 (58 Stat. 752) as recently amended by 
Public Law 339, 81st Congress, Ist Session (38 
U. S. C. 739 (Vet Reg No. 10, paragraph 
VIII)), although primarily addressed to the 
Veterans’ Administration, has been held to be 
applicable to the determination of “line of 
duty status” by the Navy Department, being 
expressive of the intent of Congress relative thereto 
(CMO. 1, 1945, 5; 6, 1948, 206). This Act, as 
amended, reads as follows: 


“An injury or disease incurred during military 
or naval service will be deemed to have been 
incurred in line of duty and not the result of 
the veteran’s own misconduct when the person 
on whose account benefits are claimed was, at 
the time the injury was suffered or disease con- 
tracted, in active service in the military or naval 
forces whether on active duty or on authorized 
leave, unless such injury or disease was the 
result of his own willful misconduct: * * * 
Provided further, That the requirement for line 
of duty will not be met if it appears that at the 








time the injury was suffered or disease con- 
tracted the person on whose account benefits are 
claimed (1) was avoiding duty by deserting the 
service or by absenting himself without leave 
materially interfering with the performance of 
military duties; (2) was confined under sentence 
of court martial or civil court :” Provided how- 
ever, That disease, injury or death incurred 
without willful misconduct on the part of the 
service person shall be deemed to have been 
incurred in line of duty if the sentence of the 
court martial did not involve an unremitted dis- 
honorable discharge or if the offense for which 
convicted by civil court did not involve a felony 
as defined under the laws of the jurisdiction 


where the service person was convicted by such 
civil court. 


Bearing in mind that effect must, if possible, be 
given to every part of the act of 27 September 1944, 
supra, the following are necessary to entitle a per- 


‘son or his dependents to the benefits of the several 


statutes relating to the Navy Department using 
the phrase “line of duty.” 


1. The person on whose account benefits are 
claimed must have been in “active service in the 
military or naval forces” at the time the injury 
was suffered or disease contracted. The fact 
that he is on authorized leave at the time does 
not take him out of the purview of the law. 

2. The injury or disease must not have been 
caused by the willful misconduct of such per- 
son, thus making misconduct a bar only when it 
causes the injury or disease and when it is will- 
ful, as distinguished from acts of mere negli- 
gence or unintentional infractions of duty. (In 
view of the change in rules to be applied by the 
Veterans’ Administration in cases of “willful 
misconduct,” the Navy Department should apply 
the same rules in cases of “misconduct” (see 
C.M. O. 2, 1945, 66). 

3. The person must not, at the time the injury 
was suffered or disease contracted, be avoiding 
duty by deserting the service or by absenting 
himself without leave materially interfering 
with the performance of military or naval duties. 

4, The person must not, at the time the injury 
was suffered or disease contracted, be confined 
under sentence of a court martial or civil court 
(if the sentence involved an unremitted dis- 
honorable discharge) or civil court (if the of- 
fense for which convicted involved a felony as 
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defined by the laws of the jurisdiction where 

convicted ). 

Although the act of 27 September 1944, supra, as 
amended, states that the injury or disease must be 
suffered or contracted during active naval or mili- 
tary service, it specifically eliminates the prior 
general statement, in determining “line of duty” 
status—that injury or disease must have been 
due to some act or course of conduct connected 
with military or naval duties. This act retains the 
provisions as to misconduct, however, and specifi- 
cally provides that the person concerned must not, 
at the time the injury was suffered or disease con- 
tracted, be (1) avoiding duty by deserting the serv- 
ice; (2) absent without leave materially inter- 
fering with the performance of duties; or, (3) con- 
fined under sentence of court martial or civil court 
under the circumstances noted above. Of course, 
all of the latter circumstances may be considered to 
be disconnected with naval service. It should be 
noted that under the above act neither length of 
absence nor pursuit of some private business or 
avocation is grounds for excluding disability or 
death from line of duty. Thus the interpretation 
of that phrase under the rule as it is now applied, 
although not as broad as that applied in the case 
of Moore v. United States, supra, has incorporated 
many of the features of the latter decision. 

For instance, in a recent case the Judge Advo- 
cate General held that an injury was incurred “in 
the line of duty” under the following circum- 
stances: A certain officer was injured while on 
terminal leave about 12 hours before his terminal 
leave expired. He was admitted to a civilian hos- 
pital forthwith, his terminal leave then expired 
and he automatically went into an inactive duty 
status. The injury was incurred when the officer 
concerned was pinned between a tractor and his 
automobile at his brother’s ranch while he was 
attempting to move a tractor out of the way of 
his automobile. 

It is apparent, therefore, that the present deter- 
minations of line of duty status under the present 
act are much more liberal than the long line of 
precedents followed by the Navy Department prior 
to the passage thereof. Still, the determination 
of that status is more than just an application of a 
rule of thumb. And it is still possible for disabil- 
ity or death to be “not the result of misconduct” 
but not “in the line of duty.” 

One example of the latter is the death of a per- 
son in the service resulting from self-inflicted 
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injuries. If the deceased was insane at the time 
of the suicide, and the insanity was not the direct 
result of an act of misconduct on the part of the 
deceased, he is considered mentally irresponsible 
for his act of suicide, and a finding of “not mis- 
conduct” is proper. Ifthe deceased was sane at the 
time of suicide, death (or disability resulting from 
the unsuccessful attempt) should be held to have 
resulted from his own misconduct. 

It follows that if the deceased was sane (or once 
misconduct has been established) death should be 
held to have been incurred not in the line of duty. 
But, as stated in Naval Courts and Boards (1937), 
Section 711, if the deceased was insane, the duty 
status is somewhat more involved. In such case, 
death or disability should be held to have been in- 
curred in the line of duty, provided his insanity 
was so incurred. A determination must be made 
as to when the insanity was incurred. 

In connection with the latter determination, the 
old Court-Martial Orders on “line of duty,” al- 
though modified by later rulings under the act of 
27 September 1944, swpra, are still of value in de- 
ciding, among other things: the point of time at 
which an illness or disease was incurred within 
contemplation of the law; the matter of proof; 
and the presumptions to be applied to “line of 
duty” problems. 

It should be noted that the Navy Department 
continues to apply the presumption that a disease 
or disability was incurred during active naval serv- 
ice when the disability was not noted upon exami- 
nation at entry, and there is no evidence in the 
man’s medical record that the disability existed 
prior to his entrance or return to active duty in 
the naval service. In other words, if a person is 
examined and found physically qualified, a pre- 
sumption arises as to his soundness, and this 
presumption is not rebutted by a subsequent break- 
down if the only evidence available is the nature 
of the disease or mere speculation (see C. M. O. 8, 
1948, 256). This presumption is of no value, of 
course, in the cases of Naval Reservists recently 
granted benefits under Public Law 108, Eighty- 
first Congress (see below) who are not physically 
examined for the purpose of drills, etc. 

Another problem that gives rise to some specula- 
tion springs from the necessity of determining, in 
certain cases, whether or not disability or death 
was incurred while “avoiding duty by . . . absent- 
ing himself without leave materially interfering 
with the performance of military duties.” [Italics 
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supplied.] It is apparent that consideration must 
be given to the evidence as to the fact and extent 
of interference with performance of duty in each 
individual case. The Veterans’ Administration 
uses the following rule of thumb in making this 
determination: “It is to be concluded, generally, 
that material interference does not result from 
brief absence for a period during which no specific 
duty assignment was made or would have been 
made if the person had not been absent without 
leave, unless a specific duty assignment was 
avoided by absence without leave” (Veterans’ Ad- 
ministration Instruction No. 1, dated 22 December 
1944). This rule has recently been applied by the 
Navy Department (File JAG: I: RW: v11 dated 
15 Sept. 1949). 

What statutes require a line of duty determina- 
tion in the Navy Department today ? 

In accordance with the provisions of Part III, 
Chapter II of the Manual of the Medical Depart- 
ment, medical officers should familiarize them- 
selves with the rules to be applied in determining 
line of duty status. Also, investigating bodies 
(including officers who submit administrative re- 


ports) are required to express opinions on line of ° 


duty status in all cases for possible future deter- 
mination of that question by the Navy Depart- 
ment, and for the assistance of the Veterans’ 
Administration (see Sections 723 and 735 (b) of 
Naval Courts and Boards, C. M. O. 10, 1937, 5). 
Paragraph 3220. of the Manual of the Medical 
Department requires medical officers to state the 
duty status of disability in all cases requiring ad- 
mission to the sick list. These opinions expressed 
by investigating bodies and medical officers may 
or may not be used in connection with a determi- 
nation of line of duty status for the purpose of a 
statute relating tothe Navy Department. In other 
words, although certain regulations of the Navy 
Department require expressions of opinion on duty 
status, these expressions of opinion may be dis- 
tinguished from administrative determinations of 
line of duty for the purpose of statutes relating 
to the Navy Department which use that phrase. 
With the exception of the statutes relating to 
retirement benefits for officers, which involve 
findings by naval retiring boards, line. of duty 
determinations are necessary for the purpose of 
administering only two statutes relating to the 
Navy Department: (1) Section 304 of the Naval 
Reserve Act of 1938, 52 Stat. 1181, as amended 
(34 U. 8. C. 855); (2) Section 4 of the Naval 





Aviation Personnel Act of 1940, 54 Stat. 864, as 
amended (34 U. S. C. 855c-1), and as further 
amended by Public Law 108, Eighty-first Con- 
gress, first session. These two acts are discussed 
below, with particular attention to the latter. 

Under the provisions of Section 304 of the Naval 
Reserve Act of 1938, swpra, any member of the 
Naval Reserve suffering from illness of disease 
at the end of a tour, is entitled at Government 
expense to hospitalization or medical care until 
such illness or disease cannot be materially im- 
proved, transportation and subsistence incident to 
such treatment, and return home provided that 
such member of the Naval Reserve became ill or 
contracted disease in the line of duty. This is 
among other benefits granted to Naval Reservists 
by Section 304, supra, but is the only benefit under 
that act which requires a determination of line 
of duty status by the Navy Department. Other 
benefits provided for therein are administered by 
the Federal Security Administrator who has juris- 
diction to make the necessary determinations in 
each case. 

Perhaps of more particular interest are the pro- 
visions of Section 4 of the Naval Aviation Per- 
sonnel Act of 1940, as recently amended by Public 
Law 108, swpra, which reads, in pertinent part, 
as follows: 

“Src. 4. All officers, nurses, warrant officers, and 

enlisted men of the United States Naval Re- 

serve or United States Marine Corps Reserve, 

who— 
“(1) if called or ordered into active naval or 
military service by the Federal Government 
for extended naval or military service in ex- 
cess of thirty days, suffer disability or death 
in line of duty from disease while so em- 
ployed; or 
“(2) if called or ordered by the Federal Gov- 
ernment to active naval or military service or 
to perform active duty for training or inac- 
tive-duty training for any period of time, 
suffer disability or death in line of duty from 
injury while so employed; 

shall be deemed to have been in the active naval 

service during such period, and they or their 

beneficiaries shall be in all respects entitled to 
receive the same pensions, compensation, death 
gratuity, retirement pay, hospital benefits, and 
pay and allowances as are now or may hereafter 
be provided by law or regulation for officers, 
warrant officers, nurses, and enlisted men of cor- 
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responding grades and length of service of the 
Regular Navy or Marine Corps.” 


The act last above-quoted has aroused quite a 
great deal of interest in line of duty status because 
of the wide scope of benefits now open to Naval 
Reservists as a result of the recent amendment by 
Public Law 108. The latter Act amended Section 
4 of the Naval Aviation Personnel Act of 1940, 
supra, in order to place those Reserve personnel 
who are killed or disabled as the result of “injury” 
(as distinguished from “disease” ), while perform- 
ing active duty for thirty days or less or active or 
inactive-duty training for any period of time, on 
the same basis as Regular and Reserve personnel 
serving on extended periods in excess of 30 days. 
The scope of benefits provided by this act has been 
greatly increased by inclusion of the key words 
“inactive duty training.” Under the act of 1940, 
prior to the recent amendment, the benefits pro- 
vided for Regular service personnel for disability 
or death from injury incurred “in the line of duty” 
extended only to members of the Naval Reserve 
on extended active duty in excess of 30 days or for 
an indefinite period of time. The statute now cov- 
ers Reserve-personnel suffering death or disability 
as the result of injuries received in the line of duty 
for all periods of inactive duty training, including 
drills, as well as active duty training periods of less 
than 30 days duration. And it covers training duty 
injuries regardless of whether the individual is 
serving with or without pay. 

Thus the statute last above-quoted, in the case 
of disability or death resulting from injuries, pur- 
ports to extend to Reserves on short training peri- 
ods the following benefits provided that the age- 
old condition, line of duty, is fulfilled: Hospitali- 
zation with active duty pay, retirement pay where 
disability retirement is warranted, pensions and 
payment to beneficiaries of the 6-months’ death 
gratuity where death results from injury. But is 
a determination of line of duty actually necessary 
for the purpose of payment of the death gratuity ? 
The act of Congress providing the foundation for 
payment of the death gratuity to Regular naval 
personnel (34 U. S. C. 943) uses the words “not 
the result of his own misconduct,” which has been 
the only determination necessary, as we have seen, 
for payment of the death gratuity since shortly 
after the amendment to the Army death gratuity 
statute in 1919 resulting from the decision of the 
Court of Claims in the case of Moore v. United 
States, supra. 
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The death gratuity has also been paid to the 
beneficiaries of members of the Reserve forces on 
extended active duty for more than 30 days, since 
the enactment of Section 4 of the Naval Aviation 
Personnel Act of 1940, supra, on a “not miscon- 
duct” holding alone. By the same token, although 
the above act as amended by Public Law 108, supra, 
uses the condition, line of duty, the death gratuity 
will probably be paid under the new amendment 
on a mere holding of “not misconduct.” In other 
words, it is doubtful that a determination of line 
of duty, as such, will be necessary in cases of death. 
In this connection the Comptroller General, in a 
decision concerning the similar statute for Army 
Reserve personnel, stated that it was the purpose 
and intent of the act “not only to confer upon bene- 
ficiaries of deceased soldiers of the emergency 
forces the 6 months’ death gratuity . . . but to 
confer the gratuity subject to the express condition 
prescribed in the act, to wit, that the soldier’s death 
shall not be the result of his own misconduct, thus 
placing such beneficiaries on an equal footing in all 
respects with beneficiaries of the soldiers of the 
Regular Army. Of course, any other benefit 


. granted by this section, as amended, is authorized 


only when the individual suffers ‘disability or 
death in line of duty’ and this should be clearly 
understood.” (Ms. Comp. Gen. B-25768, July 
16, 1942.) 

Although the two statutes above-cited clearly 
make a determination of “in line of duty” a pre- 
requisite to the furnishing of certain benefits to 
Naval Reservists with the possible exception of the 
death gratuity, and such determinations involve 
questions of law and fact, it is not necessary for the 
Judge Advocate General to consider each case. It 
appears to be entirely appropriate for findings of 
fact and determinations as to whether such facts 
fall within or without the legal definitions of “line 
of duty” as published to the service, to be made 
by a local medical officer or other duly authorized 
local naval authority. This procedure, or course, 
if subject to the provisions of Article 1703 of Navy 
Regulations (1948), Naval Courts and Boards and 
other instructions issued to the service supplement- 
ing the above. It should be remembered, however, 
that the published decisions of the Navy Depart- 
ment on line of duty status before 27 September 
1944 are good authority today only as modified by 
the latter act and the decisions of the Navy Depart- 
ment concerned therewith. 
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